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FORM NO.(J) 2 

 
Heading of Judgment in original suit/case 

 
 

                 In the Court of Civil Judge, Tinsukia 
 
 
Present  :- Smti N.A Ahmed 
 
 
 

Title Suit No.14 of 2012 
       Thursday, 11th January, 2018 
 
  

  Sri Rana Ranjan Dey @ Gopal........................Plaintiff 
 
 
                        -Vs- 
 

1) Sri Bashab Bhattacharjee, 

2) Smt. Sabitri Halder 

3) Sri Dhananjoy Haldar…………………..……….Defendants 

 

This suit/case coming on for final hearing on 03.01.2018 in the 

presence of : 

 
 Sri Naresh Prasad, Advocate for the Plaintiff; and 
 
 Sri Bhaskar Dutta & Sri Pranesh Roy, Advocates for the defendants 
           
 

and having stood for consideration to this day, the Court delivered the  
following Judgment 
 

J U D G M E N T 
 

1. The plaintiff has instituted this suit for Specific Performance of Contract, 

recovery of possession, permanent injunction and other reliefs.  
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Plaintiff’s case 

2. The case of the plaintiff in brief as stated in the plaint is that the 

defendant No.1 is the lawful owner of a plot of land measuring 0 bigha 0 katha 

15.24 lessas covered under Part of Dag No.3910 of P.P. No.1095 situated at 

Tinsukia Town Sheet No.9, Sripuria. The defendant No.1 proposed to sell the said 

land along with a semi pucca house with latrine and bathroom standing thereon 

which is hereinafter referred to as suit land to the plaintiff at a valuable 

consideration of Rs.5,80,000/-, to which the plaintiff agreed. Accordingly both the 

plaintiff and defendant No.1 entered into an Agreement for Sale on 02.09.2010 

and the plaintiff paid a sum of Rs.2,30,000/- as advance amount. Amongst other 

conditions it was agreed that the plaintiff shall pay the balance consideration 

amount to the defendant No.1 at the time of execution and registration of the 

sale deed and the defendant No.1 shall execute and register the same within six 

months from the date of execution of the Agreement by clearing the bank loan 

unless the term of agreement extended for further period. The case of the 

plaintiff is that the defendant No.1 handed over the possession of the suit land to 

the plaintiff on the date of execution of the Agreement for Sale. After the 

execution of agreement, on request of the defendant No.1, the plaintiff paid an 

amount of Rs.40,400/- in three installments to the defendant No.1 and the same 

was duly acknowledged. On 05.04.2011, the plaintiff went to the house of the 

defendant No.1 for obtaining his signature for the land sale permission, but the 

defendant No.1 told that due to personal problem he has not been able to clear 

the bank loan and he assured that within December, 2011 he will clear the loan 

amount and obtain the sale permission and that the Sale Deed will be executed in 

the 1st week of February, 2012. Accordingly on 02.02.2012, the plaintiff requested 

the defendant No.1 to execute the sale deed by accepting the balance 

consideration amount of Rs.3,10,000/-, but the defendant No.1 requested the 

plaintiff that he will execute the sale deed on or before 15th February, 2012. On 

10.02.2012, when the plaintiff visited the suit land he found one lock on the door 

of the premises standing over the suit land and the defendant No.2 then claimed 

that the defendant No.1 has executed one Power of Attorney in favour of her  
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husband i.e., defendant No.3 empowering him to execute the Sale Deed in her 

favour in respect of the said land. The defendant No.2 informed the plaintiff that 

the bank loan has already been cleared and that the defendant No.3 being the 

attorney has applied for the sale permission. The defendant No.2 did not allow 

the plaintiff to enter the suit land. Thereafter, the plaintiff approached the 

defendant No.1 and asked him to execute the Sale Deed in terms of the 

Agreement dated 02.09.2010, but the defendant No.1 refused to execute the 

Sale Deed. Hence, the suit has been filed for Specific Performance of the 

Contract in compliance of the terms of the Agreement for Sale dated 02.09.2010, 

recovery of Khas possession of the suit land, injunction and other reliefs.  

 

3. The defendant Nos.1, 2 and 3 contested the suit by filing written 

statement taking the plea that the suit is not maintainable. The execution of an 

Agreement for Sale dated 02.09.2010 has been admitted. However, that the 

plaintiff has paid an amount of Rs.2,30,000/- as advance amount has been 

denied. The contention of the defendants is that as mentioned in Para No.7 of the 

Agreement that “in no any circumstances this agreement shall be cancelled” has 

been manipulated by the plaintiff after execution of the agreement. That the 

agreement was prepared by the plaintiff and at the time of its execution, only 

witness Nos.1 and 2 and one friend of defendant No.1 were present and the 

signature of the witness Nos.3 and 4 were obtained after the execution of the 

agreement behind the back of the defendant No.1. The claim of delivery of Khas 

possession of the suit land has been denied. Also, the payment of Rs.40,400/- in 

three installments as claimed by the plaintiff has been denied. The case of the 

plaintiff that on 05.04.2011 he went to the house of the defendant No.1 and that 

the defendant No.1 has assured to clear the loan amount and to execute the Sale 

Deed in February, 2012 has been denied. It has further been denied that on 

02.02.2012, the plaintiff requested the defendant No.1 to execute the Sale Deed 

by accepting the balance consideration amount of Rs.3,10,000/-. The claim of the 

plaintiff that the defendant No.1 requested the plaintiff that the Sale Deed will be 

executed on or before 15.02.2012 has been denied. Also, the claim of the plaintiff  
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that on 10.02.2012 he went to the suit land has also been denied. The contention 

of the defendant is that the defendant No.1 on number of times verbally 

intimated the plaintiff to make the balance consideration price of Rs.5,50,000/- 

within six months in order to create valid marketable title over the suit land by 

paying the bank loan and to get registered the deed of sale, but the plaintiff 

willfully avoided the registration within the said period. The further contention of 

the defendants is that though it was agreed that necessary permission of the land 

will be obtained by the defendant No.1, but the plaintiff himself subsequently 

agreed to obtain the permission of the suit land. It has been contended that the 

defendant No.1 is not legally bound to perform his part of contract in terms of 

the agreement dated 02.09.2010 as the plaintiff having failed and neglected to 

perform his part of contract and moreover the contract in the said agreement is 

not a concluded one. It has been further contended that the defendant No.3 has 

valid and recognized right to execute the deed of sale in favour of the Defendant 

No.2 by way of Power of Attorney or otherwise. Accordingly, prays for dismissal of 

the suit.  

 

4.  Upon the pleadings of the parties, my Ld. Predecessor in office framed the 

following issues:- 

1. Whether the suit is maintainable in facts as well as laws ? 

2. Whether there is cause of action for the suit ? 

3. Whether the plaintiff and defendant No.1 entered into an 

Agreement for Sale on 02.09.2010 and the plaintiff paid 

Rs.2,30,000/- as advance to him ? 

4. Whether the plaintiff is entitled for Specific Performance of 

Agreement for Sale dated 02.09.2010 ? 

5. To what relief(s), if any, the parties are entitled ?  

 

5.  Plaintiff side examined four (4) nos. of witnesses and exhibited two(2) 

nos. of documents as evidence. Defendant side examined two(2) nos. of 

witnesses and exhibited four(4) nos. of documents. 
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DISCUSSIONS, DECISION AND REASONS THEREOF 

 

Issue No.1- Whether the suit is maintainable in facts as well as laws ? 

6. The defendants in their written statement have contended that the suit is 

not maintainable, but failed to disclose as to how and in what manner the suit is 

not maintainable. I also find nothing in the record to hold that the suit is not 

maintainable. It is accordingly held that the suit is maintainable. 

Decision- The issue no.1 is decided in favour of the plaintiff. 

 

Issue No.2: Whether there is cause of action for the suit ? 

7. The plaintiff in the instant suit has sought for Specific Performance of 

Contract in compliance of the terms of the Agreement for Sale dated 02.09.2010 

along with the recovery of possession of suit land and other reliefs. It is an 

admitted fact that an Agreement for Sale was entered into between the plaintiff 

and defendant no.1 in respect of the suit land on 02.09.2010 and that the total 

consideration amount was fixed at Rs.5,80,000/-. The case of the plaintiff is that 

he had paid an advance amount of Rs.2,30,000/- as mentioned in the Agreement 

for Sale (Ext.1) to the defendant no.1 and further paid an amount of Rs.40,400/- 

and that the defendant no.1 has failed and neglected to perform his part of the 

contract. The defendants on the otherhand has denied that the plaintiff had paid 

Rs.2,30,000/- as advance amount and also denied the payment of Rs.40,400/-. 

The delivery of possession of the suit land to the plaintiff as claimed has also 

been denied. The case of the defendants is that the plaintiff has manipulated the 

Agreement for Sale and inserted one sentence after its execution. It is thus seen 

that the parties have raised triable issues in the suit which requires a full fledged 

trial. And cause of action is nothing but a bundle of facts which entitles a person 

to sue. It is accordingly held that there is cause of action for the suit. 

Decision- There is cause of action for the suit. The said issue accordingly 

decided in the affirmative in favour of the plaintiff. 
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Issue No.3- Whether the plaintiff and defendant No.1 entered into an 

Agreement for Sale on 02.09.2010 and the plaintiff paid Rs.2,30,000/- 

as advance to him? 

8. It is an admitted fact that the plaintiff and defendant No.1 entered into an 

agreement for sale on 02.09.2010 in respect of the suit land. It is also an 

admitted fact that the total consideration of the suit land was fixed at                     

Rs.5,80,000/-. The case of the plaintiff is that out of the total sale consideration 

of Rs.5,80,000/-, he had paid an amount of Rs.2,30,000/- as advance amount to 

the defendant no.1. The defendants in their written statement have denied that 

the plaintiff had paid an advance amount of Rs.2,30,000/-. The defendant no.1 

as DW1 in his evidence on affidavit stated that the plaintiff paid him a sum of          

Rs.30,000/- as advance. However, that the plaintiff paid an advance amount of    

Rs.30,000/- only has not been stated in the written statement. It has only been 

averted in the written statement that the plaintiff had not paid Rs.2,30,000/- as 

claimed. Ld. Counsel for the defendants however submitted that in the written 

objection filed by them in the Misc(J) case No.11 of 2012 arising out of the 

instant suit, it had been pleaded that at the time of execution of the Agreement 

for sale, the advance amount had been written as Rs.30,000/-. Moreover, in the 

written statement it has been pleaded that the plaintiff has manipulated the said 

agreement. In the Agreement for Sale (Ext.1) in Clause 4 it has been stated that 

the purchaser has paid a sum of Rs.2,30,000/- only as and by way of advance. 

The plaintiff as PW1 during cross stated that in clause No.4 of Ext.1 originally it 

was written as Rs.2,30,000/-. Now, on prayer of the defendant No.2, the original 

Agreement for Sale (Ext.1) was sent to Forensic Science Laboratory, Kahilipara, 

Guwahati for scientific examination on grounds that it is manufactured and 

forged i.e. digit „2‟ before the digits ‟30,000/-„ and averment that „and no any 

circumstances this agreement shall be cancelled‟ have been inserted later on. Sri 

Mrinendra Narayan Borah who had submitted the FSL report had been examined 

as DW2. Now, in Ext.1  “Rs.2,30,000/-” has been marked as Q1 and “That the 

vendor shall not enter into any agreement or sell the said land to any other 

person or persons other than the present purchaser” has been marked as Q2 and  
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“ And no any circumstances, this agreement shall be cancelled” has been marked 

as Q3. DW2 during his evidence on affidavit stated that the Ext.1 is the Deed 

which was sent to them. That Ext.1A is the portion marked as Q1 and Ext.1(B) is 

the portion marked as Q2 and Q3. That he had examined these marked portions  

i.e., Q1 to Q3 as well as the rest of the typed documents with different scientific 

aids like Magnifying lenses, Stereo zoom microscope, VSC (Video Spectral 

Comparator), in different magnification and lighting systems. That after complete 

thorough and exhaustive examination, he formed the opinion i.e., Opinion 

No.DFS/QDS-122/13 dated 11.07.2013 in connection with Title Suit No.14/2012 

and the number of the Title Suit has been corrected with Ball Pen. That in his 

opinion, he had expressed under Para No.2 that the typescripts representing 

characters “2” are subsequent editions and overwriting as revealed by differences 

in ribbon condition pertaining to the tint and luster of the typescripts as well as 

the differences in alignment and spacing vice-a-vice the rest of typescript reading 

“Rs.30,000/-” in the red enclosed part marked Q1. That under Para No.3, he had 

opined that the subsequently added and over typed typescripts representing “2,” 

in the red enclosed part marked Q1 were typed by different typewriter as 

indicated by difference in size and design of these typed characters when 

compared with the similar corresponding typed characters of the Deed. That 

under Para No.4, he had opined that the differences in ribbon conditions as well 

as the difference in alignment and spacing of the typescripts marked Q3 vice-a-

vice the typed script marked Q2 indicate that the typescript marked Q3 were 

subsequently inserted in a different operation. That under Para No.5, he had 

opined that the typescript marked Q2 tally with the typescript marked Q3 thereby 

indicating that both the sets of typescripts were typed on the same typewriter. 

DW2 in his opinion (Ext.B) as well in his evidence before Court has mentioned 

the various instruments used in the examination of the Agreement and also had 

given a vivid description of the reasons in forming his opinion. During cross of 

DW2, no such answers could be elicited from him so as to hold that the opinion 

formed by him is not correct. During cross, DW2 stated that there is nothing in 

the record that he is an Expert, but he has been deposing as an Expert for the  
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last 20 years in more than 1000 cases and examined in about 3000 cases. That 

he underwent training in the National Institute of Criminology and Forensic 

Science and successfully completed two years Post Diploma course of Question 

Document cases which included all white colour crimes and secured 83.25% in 

the examination and if required, he can substantiate it by way of documentary 

evidence. From the said cross-examination part of DW2 which was not 

subsequently refuted, there is no doubt that Sri Mrinendra Narayan Borah is an 

expert having vast practical experience. As fairly admitted by the Ld.Counsels of 

both the sides that opinion of an expert is not conclusive evidence and that there 

has to be supporting evidence on record. Expert evidence is covered under 

section 45-51 of the Evidence Act. Section 45 of the Evidence Act lays down that 

when the subject matter of enquiry relates with science or art, as to require the 

course of previous habit or study and in regard to which inexperienced persons 

are unlikely to form correct judgment, it allows an expert to tender evidence on a 

particular fact in question and to show to the court that his findings are unbiased 

and scientific. Section 46 of the Act states that facts, not otherwise relevant, are 

relevant if they support or are inconsistent with the opinion of experts when such 

opinions are relevant. Hon‟ble Supreme Court in the case of Ramesh Ch. 

Agarwal vs Regency Hospital Ltd. dtd. 11.09.2009 observed that- The 

scientific opinion evidence, if intelligible, convincing and tested becomes a factor 

and often an important factor for consideration along with other evidence of the 

case. The credibility of such a witness depends on the reasons stated in support 

of his conclusions and the data and material furnished which form the basis of his 

conclusions.  In our case in hand, it has already been held that Sri Mriniendra 

Narayan Borah is an expert and he has both in his evidence as well in his opinion 

given the reasons for forming his opinion and also mentioned the instruments 

used by him in the examination, which appears to be very convincing and could 

not be shaken during cross-examination. Plaintiff failed to examine other witness 

in support that he had paid Rs.2,30,000/- as advance amount to the defendant 

no.1. The plaintiff as PW1 during cross stated that he had paid the entire 

advance money to the vendor by encashing deposit made with Sahara India, Post  
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office and surrendering the policy of LIC. However, the plaintiff has not 

substantiated the same by way of documentary evidence and moreover, the same 

had not been pleaded by the plaintiff in his pleading. PW1 during cross stated 

that at the time of execution of Ext.1, Manab Dey, Prasenjit Lodh, Anju Dey and 

Arun Dey were present. The defendant as DW1 during cross admitted that Manab 

Dey and Prasenjit Lodh put their signatures on Ext.1 in his presence. However 

Manab Dey as PW2 during cross stated that he had seen the Ext.1 for the first 

time before Court that day (i.e. on 16.08.2016). Prasenjit Lodh as PW3 during 

cross stated that Rana Ranjan Dey had produced before him a Xerox copy of 

Ext.1 and it was the first time that he had seen Ext.1 and he does not remember 

the date when it was shown to him. PW4 Sri Arun Dey during cross stated that 

Ext.1 was prepared by Sri Basab Bhattacharjee. However, the plaintiff as PW1 

during cross stated that he does not know who had drafted Ext.1. During the 

subsequent part of cross, PW1 stated that he told to Dipak Dey a typist some of 

the terms and conditions of Ext.1. The case of the defendants is that the 

agreement was prepared by the plaintiff and all the initiative was taken by him 

from purchasing of non-judicial stamp paper to typing of the contents of the 

Agreement. It has been submitted on behalf of the defendants that the original 

of Ext.1 was also retained by the plaintiff after its execution. Plaintiff as PW1 

during cross also stated that the agreement was executed in his house and that 

Ext.1 reveal that the stamp paper was purchased in his name. PW1 during cross 

further stated that after the execution of Ext.1, the original remained in his 

custody. Ld. Counsel for the defendants submitted that as the original remained 

in the custody of the plaintiff, he manipulated the same for his wrongful gain. 

 

9. Ld. Counsel for the plaintiff submitted that the defendants have not 

pleaded in the written statement about the specific manipulations in the 

Agreement (Ext.1). However as submitted by the Ld. Counsel for the defendants, 

it has been pleaded in the written objection in the Misc(J) case no.11 of 2012 

arising out of the instant suit that at the time of execution of the Agreement for  
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sale, the advance amount had been written as Rs.30,000/-. Moreover in the 

written statement, it has been pleaded that the Agreement has been 

manipulated. In the case of Bhagwati Vs Chandramaul reported in AIR 

1966 SC 735 it has been held that- If a plea is not specifically made yet it is 

covered by an issue by implication, and the parties knew that the said plea was 

involved in the trial, then the mere fact that the plea was not expressly taken in 

the pleadings would not necessarily disentitle a party from relying upon it if it is 

satisfactorily proved by evidence. Also in the case of Madan vs Mamraj 

reported in AIR 1976 SC 461, Hon‟ble Supreme Court held that- It is well 

settled that pleadings are loosely drafted and the Court should not scrutinize the 

pleadings with such meticulous care so as to result in genuine claims being 

defeated on trivial grounds. 

 

10. From the evidence on record as discussed aforesaid coupled with the 

evidence of the Expert it is held that the Agreement for Sale(Ext.1) had been 

subsequently manipulated and as the original of the Agreement was in the 

custody of the plaintiff after its execution, the scale of probability tilts in favour of 

the case of the defendants that the manipulations had been done by the plaintiff, 

which includes the insertion of the digit “2” before 30,000/- in Clause 4 of Ext.1 

and the sentence “And no any circumstances, this agreement shall be cancelled‟ 

of para no.7 of Ext.1. It is accordingly held that the plaintiff did not pay Rs 

2,30,000/- as advance to the defendant no.1. 

Decision- The plaintiff and the defendant no.1 entered into an 

Agreement for Sale on 02.09.2010. The plaintiff did not pay Rs.2,30,000/- as 

advance to the defendant no.1. The said issue accordingly party decided against 

the plaintiff. 

 

Issue No.4- Whether the plaintiff is entitled for Specific Performance of 

Agreement for Sale dated 02.09.2010? 

11. The case of the plaintiff is that he is ready and willing to perform his part 

of the contract and that the defendant No.1 had failed and neglected to perform  
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his part of the contract by not obtaining the land sale permission and by not 

executing the sale deed. It is an admitted fact that the suit land was under 

mortgage at the time of execution of the Agreement for Sale (Ext.1) and Clause-

10 of Ext.1 lays down that the sale deed shall be executed subject to clearance of 

the bank loan and obtaining the necessary land sale permission. The case of the 

plaintiff is that on 05.04.2011 he went to the house of the defendant no.1 and 

the defendant no.1 then told that the bank loan could not cleared and assured to 

execute the sale deed in the first week of February 2012. The further case of the 

plaintiff is that after February 2012, he asked the defendant to execute the sale 

deed in terms of the agreement and told that he is ready to pay the balance 

consideration of Rs.3,10,000/-. Now, that the plaintiff is ready and willing to 

perform his part of the contract has to be proved by him. Let us discuss the 

relevant evidence in this regard. The plaintiff as PW1 during cross stated that he 

had only one bank account in the year 2010 at Vijaya Bank. That the said 

account had been closed by him four years back. That the new account had been 

opened in United Bank, Highway Branch. That except the said bank account, he 

have no other deposits either in the bank or anywhere else. That at present there 

is about Rs.4-5 thousand in his United bank Account. PW1 during cross also 

stated that he did not make any pleading at the time of institution of the suit and 

thereafter about his financial position. PW1 during cross stated that he has a 

tailoring shop and he also does earth filling works etc. That he had surrendered 

two LIC policies which were of yearly premium Rs.10,000/-. Even if we go by the 

case of the plaintiff that he has Rs.3,10,000/- as balance to pay to the defendant 

no.1 but he failed to show by way of evidence that he has the capacity to pay the 

said amount. Although in his evidence on affidavit PW1 stated that he has kept 

Rs.3,10,000/- in cash in his hand for paying to the defendant no.1 but he failed 

to show his capacity and source to have Rs.3,10,000/- in cash in hand. 

 

12. Section 16(c) of the Specific Relief Act mandates the plaintiff to avert 

in the plaint and establish the fact by evidence that he has always been ready 

and willing to perform his part of the contract. “Readiness” refers to financial  
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capacity and “willingness” refers to the conduct of the plaintiff wanting 

performance. The plaintiff has to establish by evidence that he has the financial 

capacity to pay the said amount. Hon‟ble Supreme Court in the case of N.P. 

Thirugnanam by Lrs. –Vs- Dr. R. Jagan Mohan Rao and others, held that - 

The continuous readiness and willingness on the part of the plaintiff is a condition 

precedent to grant the relief of Specific Performance. This circumstance is 

material and relevant and is required to be considered by the Court while 

granting or refusing to grant the relief. If the plaintiff fails to either aver or prove 

the same he must fail. To adjudge whether the plaintiff is ready and willing to 

perform his part of the contract, the Court must take into consideration the 

conduct of the plaintiff prior and subsequent to the filing of the suit along with 

other attending circumstances. The amount of consideration which he has to pay 

to the defendant must of necessity be proved to be available. Also Hon‟ble 

Gauhati High Court in the case of Meghmallar Estates and Services Pvt. Ltd. 

and another –Vs- Ghanashyam Talukder reported in 2015 (4) GLT 700, 

held that - Section 16(c) of the Specific Relief Act does not only require an 

averment as to ready and willingness, but it also requires proof of such 

averments. 

 

13. In our suit at hand, the plaintiff failed to substantiate by way of evidence 

that he has the financial capacity to pay the balance amount of Rs.3,10,000/- as 

claimed by him. Another plea taken by the plaintiff is that after the execution of 

the agreement for sale, he had paid an amount of Rs.40,400/- in three 

instalments to the defendant no.1 and that the defendant no.1 executed one 

money receipt in lieu thereof. The money receipt has been exhibited as Ext.2 and 

the signature therein has been exhibited as Ext.2(1). Defendant no.1 in his 

pleading has denied the payment of Rs.40,400/-. The defendant no.1 as DW1 in 

his evidence is silent about the payment of Rs.40,400/-. However, the burden to 

prove that the plaintiff had made payment of Rs.40,400/- to the defendant no.1, 

in terms of section 101 and 102 of the Evidence Act lies on the plaintiff. Plaintiff 

in his pleading is silent as to when and where the payment of Rs.40,400/- had  
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been made and the amount of each instalment. Ext.2 does not reveal any date of 

execution and it also does not reveal that it is in connection with the instant case. 

There is also no supporting evidence on record to the same. Thus the plea of the 

plaintiff that he had paid Rs.40,400/- to the defendant no.1 is held to be not 

proved by him. 

 

14. Now, the relief of Specific Performance is discretionary and as held by the 

Hon‟ble Supreme Court in the case of H.P. Pyarejan –Vs- Dasappa reported 

in AIR 2006 SC 1144 that – any person seeking benefit of Specific 

Performance of Contract must manifest that his conduct has been blemishless. 

Also, in another case of the Hon‟ble Supreme Court of G. Jayashree –Vs- 

Bhagawan Das reported in AIR 2009 SC 1749, it has been held that- in a 

suit for Specific Performance, the plaintiff is to approach the Court with clean 

hands. However, in our suit at hand, as discussed and held in issue no.3 that the 

Agreement for Sale (Ext1) had been manipulated by the plaintiff after its 

execution. So, it cannot be held that the plaintiff has approached the Court with 

clean hands and thus is not entitled to the relief of specific performance. 

 

15. On behalf of the defendant, reliance was placed upon a decision of 

Hon‟ble Supreme Court in the case of Ganesh Shet Vs Dr. C.S.G.K. Setty and 

others reported in (1998) 5 SCC 381 wherein it has been held that- it is well 

settled that in a suit for specific performance, the evidence and proof of the 

agreement must be absolutely clear and certain. In another decision relied upon 

by the defendant side in the case of Man Kaur vs Hartar Singh Sangha 

reported in (2010) 10 SCC it has been held that- Section 16(c ) of the Act 

mandates the plaintiff to aver in the plaint and establish the fact by evidence 

aliunde that he has always been ready and willing to perform his part of the 

contract. 

Decision- The plaintiff is not entitled for Specific Performance of 

Agreement for Sale dated 02.09.2010.The said issue accordingly decided in the 

negative against the plaintiff. 
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Issue No.5- To what relief(s), if any, the parties are entitled ? 

16. In view of the discussion and decision arrived at in issue nos.3 and 4, it is 

held that the plaintiff is not entitled to any of the reliefs as prayed for. The 

defendant has not sought for any relief and as such the question of granting 

relief(s) to them does not arise. 

Decision- The plaintiff is not entitled to any of the reliefs as prayed for. 

The said issue accordingly decided in the negative against the plaintiff. 

 

     O R D E R  

17.   In the light of the discussion aforesaid made and decisions reached in the 

issues, it is held that the plaintiff is not entitled to any of the reliefs prayed for 

and consequently the suit of the plaintiff is dismissed on contest with cost. The 

defendant no.1 is however directed to return back the advance amount of                 

Rs.30,000/- to the plaintiff within 15 days of drawing up of the decree. 

 

18.  Prepare decree accordingly. 

 

Given under my hand and seal of this Court on this 11th day of January, 

2018. 

 
        Typed by me 
 
 
       (N.A Ahmed)             (N.A Ahmed) 
  Civil Judge, Tinsukia            Civil Judge, Tinsukia 
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A P P E N D I X 
 

 PLAINTIFF EXHIBITS:- 
 
    Ext. No.1 – Agreement for Sale dated 02.09.2010 

    Ext. No.2- Money receipt 

        

 DEFENDANT EXHIBITS:- 

    Ext.A- Copy of Summon 

    Ext.B- Opinion    

    Ext.C- Reasons for Opinion 

    Ext.D- Forwarding letter of Director, FSL 

 PLAINTIFF WITNESS:- 

    PW1- Sri Rana Ranjan Dey @ Gopal 

    PW2- Sri Manab Dey 

    PW3- Sri Prasanjit Lodh 

    PW4- Sri Arun Dey 

    

 DEFENDANT WITNESS:-  

    DW1- Sri Bashab Bhattacharjee 

    DW2- Sri Minendra Narayan Borah 

 

 

         Civil Judge 
                    Tinsukia 
 
     


